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How to Practice Law (…and Ethically) in the Wake of A Major Disaster – 
What to Do Now, What Not to Do Now and What to Consider As You Pick Up the 

Pieces and Move Forward… 

 

This presentation is intended to discuss legal and ethical issues that have arisen with the 

displacement of attorneys and clients as a result of a major disaster. 

 

Each Major Disaster is often a fairly unique experience—real-life events in the aftermath of a 

major disaster usually do not play out exactly or even closely to what is previously anticipated or 

expected. 

 

--e.g., Deluge of ethics questions anticipated but very few ethics questions from lawyers 

during the first 4 to 5 weeks; questions are expected to build in number and complexity; 

 

--Lawyers generally first handle immediate personal issues (housing, family, financial) 

before even being able to focus on professional and business issues 

 

Issues: 

 

1) Difficulties Facing Displaced Lawyers 

 

a. File retention (rescue, restoration and/or disposal of flood-damaged files). 

  

Rule 1.15(a) of the Louisiana Rules of Professional Conduct provides, in 

pertinent part: 

 

…(a) A lawyer shall hold property of clients or third persons that is in a 

lawyer’s possession in connection with a representation separate from the 

lawyer’s own property… Other property shall be identified as such and 

appropriately safeguarded. Complete records of such account funds and 

other property shall be kept by the lawyer and shall be preserved for a 

period of five years after termination of the representation. 

 

Rule 1.6(a) and (c) of the Louisiana Rules of Professional Conduct provides: 

 

…(a) A lawyer shall not reveal information relating to the representation 

of a client unless the client gives informed consent, the disclosure is 

impliedly authorized in order to carry out the representation or the 

disclosure is permitted by paragraph (b)…  

 

(c)A lawyer shall make reasonable efforts to prevent the inadvertent or 

unauthorized disclosure of, or unauthorized access to, information 

relating to the representation of a client.  
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b. Obligation to Represent Clients Competently (Rule 1.1) and Diligently (Rule 1.3) 

Impacted.  

 

Rule 1.1(a) of the Louisiana Rules of Professional Conduct, in pertinent part, 

provides:   

 

(a) A lawyer shall provide competent representation to a client. 

Competent representation requires the legal knowledge, skill, 

thoroughness and preparation reasonably necessary for the 

representation. 

 

Rule 1.3 of the Louisiana Rules of Professional Conduct provides:  

A lawyer shall act with reasonable diligence and promptness in 

representing a client. 

 

c. Lawyer shall not Counsel a Client to Engage in or Assist a Client in Conduct the 

Lawyer Knows is Criminal or Fraudulent but may Discuss the Legal 

Consequences of any Proposed Course of Conduct (Rule 1.2) 

 

Rule 1.2(d) of the Louisiana Rules of Professional Conduct provides: 

 

A lawyer shall not counsel a client to engage, or assist a client, in conduct 

the lawyer knows is criminal or fraudulent, but a lawyer may discuss the 

legal consequences of any proposed course of conduct with a client and 

may counsel or assist a client to make a good faith effort to determine the 

validity, scope, meaning or application of the law. 

 

Rule 3.3 of the Louisiana Rules of Professional Conduct provides: 

 

     (a) A lawyer shall not knowingly: (1) make a false statement of fact or law 

to a tribunal or fail to correct a false statement of material fact or law 

previously made to the tribunal by the lawyer; (2) fail to disclose to the 

tribunal legal authority in the controlling jurisdiction known to the lawyer 

to be directly adverse to the position of the client and not disclosed by 

opposing counsel; or (3) offer evidence that the lawyer knows to be false. 

If a lawyer, the lawyer’s client, or a witness called by the lawyer, has 

offered material evidence and the lawyer comes to know of its falsity, the 

lawyer shall take reasonable remedial measures including, if necessary, 

disclosure to the tribunal. A lawyer may refuse to offer evidence, other 

than the testimony of a defendant in a criminal matter, that the lawyer 

reasonably believes is false. (b) A lawyer who represents a client in an 

adjudicative proceeding and who knows that a person intends to engage, 

is engaging or has engaged in criminal or fraudulent conduct related to 
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the proceeding shall take reasonable remedial measures, including, if 

necessary, disclosure to the tribunal. (c) The duties stated in paragraphs 

(a) and (b) continue to the conclusion of the proceeding, and apply even if 

compliance requires disclosure of information otherwise protected by Rule 

1.6. (d) In an ex parte proceeding, a lawyer shall inform the tribunal of all 

material facts known to the lawyer that will enable the tribunal to make an 

informed decision, whether or not the facts are adverse. 

 

 

d. Obligation to Communicate with Clients (Rule 1.4) Impacted 

 

Rule 1.4(b) of the Louisiana Rules of Professional Conduct:   

 

(b) The lawyer shall give the client sufficient information to participate 

intelligently in decisions concerning the objectives of the representation 

and the means by which they are to be pursued. 

 

e. Obligation not to Charge or Collect an Unreasonable Fee or an Unreasonable 

Amount for Expenses (Rule 1.5(a)) 

 

Rule 1.5(a) of the Louisiana Rules of Professional Conduct:  

  

(a) A lawyer shall not make an agreement for, charge, or collect an 

unreasonable fee or an unreasonable amount for expenses. The factors to 

be considered in determining the reasonableness of a fee include the 

following: (1) the time and labor required, the novelty and difficulty of the 

questions involved, and the skill requisite to perform the legal service 

properly; (2) the likelihood, if apparent to the client, that the acceptance 

of the particular employment will preclude other employment by the 

lawyer; (3) the fee customarily charged in the locality for similar legal 

services; (4) the amount involved and the results obtained; (5) the time 

limitations imposed by the client or by the circumstances; (6) the nature 

and length of the professional relationship with the client; (7) the 

experience, reputation, and ability of the lawyer or lawyers performing the 

services; and (8) whether the fee is fixed or contingent. 

 

i. Fees & Expenses already paid 

 

f. Obligation to Avoid Conflicts of Interest (Rule 1.7) 

 

Rule 1.7 of the Louisiana Rules of Professional Conduct states: 
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…(a) Except as provided in paragraph (b), a lawyer shall not represent a 

client if the representation involves a concurrent conflict of interest.  A 

concurrent conflict of interest exists if:…(1) the representation of one client 

will be directly adverse to another client; or…(2) there is a significant risk 

that the representation of one or more clients will be materially limited by 

the lawyer’s responsibilities to another client, a former client or a third 

person or by a personal interest of the lawyer. (b) Notwithstanding the 

existence of a concurrent conflict of interest under paragraph (a), a lawyer 

may represent a client if:…(1) the lawyer reasonably believes that the 

lawyer will be able to provide competent and diligent representation to each 

affected client;…(2) the representation is not prohibited by law; (3) the 

representation does not involve the assertion of a claim by one client 

against another client represented by the lawyer in the same litigation or 

other proceeding before a tribunal; and (3) each affected client gives 

informed consent confirmed in writing. 

 

 

i. Significant Risk that Representation will be Materially Limited by 

Lawyer’s Responsibilities to Another Client, a Former Client or a Third 

Person or by a Personal Interest of the Lawyer 

 

g. Obligation to Avoid Conflicts of Interest Imputed “While Lawyers are Associated 

in a Firm” (Rule 1.10) 

 

Louisiana Rule of Professional Conduct 1.10(a), in pertinent part, provides: 

 

…(a) While lawyers are associated in a firm, none of them shall knowingly 

represent a client when any one of them practicing alone would be 

prohibited from doing so by Rules 1.7 or 1.9, unless the prohibition is 

based on a personal interest of the prohibited lawyer and does not present 

a significant risk of materially limiting the representation of the client by 

the remaining lawyers in the firm… 

 

h. Obligation to Safeguard/Protect the property/funds of Clients or Third Persons in 

a Lawyer’s Possession in Connection with a Representation (Rule 1.15) 

 

Rule 1.15(a) of the Louisiana Rules of Professional Conduct provides, in 

pertinent part: 

 

…(a) A lawyer shall hold property of clients or third persons that is in a 

lawyer’s possession in connection with a representation separate from the 

lawyer’s own property… Other property shall be identified as such and 

appropriately safeguarded. Complete records of such account funds and 
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other property shall be kept by the lawyer and shall be preserved for a 

period of five years after termination of the representation. 

 

i. Obligation to Promptly Deliver to Clients or Third Persons Funds or Other 

Property that Clients or Third Persons are Entitled to Receive (Rule 1.15(d)) 

 

Rule 1.15(d) of the Louisiana Rules of Professional Conduct provides: 

 

(d) Upon receiving funds or other property in which a client or third 

person has an interest. A lawyer shall promptly notify the client or third 

person. For purposes of this rule, the third person’s interest shall be one 

of which the lawyer has actual knowledge, and shall be limited to a 

statutory lien or privilege, a final judgment addressing disposition of those 

funds or property, or a written agreement by the client or the lawyer on 

behalf of the client guaranteeing payment out of those funds or property. 

Except as stated in this rule or otherwise permitted by law or by 

agreement with the client, a lawyer shall promptly deliver to the client or 

third person any funds or other property that the client or third person is 

entitled to receive and, upon request by the client or third person, shall 

promptly render a full accounting regarding such property. 

 

j. Obligation to Decline or Terminate Representation if Violation of the Rules of 

Professional Conduct or Lawyer’s Physical or Mental Condition Materially 

Impairs the Lawyer’s Ability to Represent the Client (Rule 1.16(a)) 

 

Rule 1.16 of the Louisiana Rules of Professional Conduct provides: 

 

(a) Except as stated in paragraph (c), a lawyer shall not represent a client 

or, where representation has commenced, shall withdraw from the 

representation of a client if: (1) the representation will result in violation 

of the rules of professional conduct or other law; (2) the lawyer’s physical 

or mental condition materially impairs the lawyer’s ability to represent 

the client; or (3) the lawyer is discharged. 

 

k. Obligation, upon Termination of Representation, to Take Steps to the Extent 

Reasonably Practicable to Protect a Client’s Interests (Rule 1.16(d)) 

 

(d) Upon termination of representation, a lawyer shall take steps to the 

extent reasonably practicable to protect a client’s interests, such as giving 

reasonable notice to the client, allowing time for employment of other 

counsel, surrendering papers and property to which the client is entitled and 

refunding any advance payment of fee or expense that has not been earned 

or incurred.  Upon written request by the client, the lawyer shall promptly 

release to the client or the client’s new lawyer the entire file relating to the 
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matter.  The lawyer may retain a copy of the file but shall not condition 

release over issues relating to the expense of copying the file or for any 

other reason.  The responsibility for the cost of copying shall be determined 

in an appropriate proceeding. 

 

i. Give Reasonable Notice to Client 

ii. Allowing Time for Employment of Other Counsel 

iii. Surrendering Papers and Property to which the Client is Entitled 

iv. Refunding any Advance Payment of Fee or Expense that has not been 

Earned or Incurred 

 

l. Obligation to Exercise Independent Professional Judgment and Render Candid 

Advice, Referring not only to the Law but to Other Considerations such as Moral, 

Economic, Social and Political Factors that may be Relevant to a Client’s 

Situation (Rule 2.1) 

 

Rule 2.1 of the Louisiana Rules of Professional Conduct provides:   

 

In representing a client, a lawyer shall exercise independent     

professional judgment and render candid advice. In rendering candid 

advice, a lawyer may refer not only to law but to other considerations 

such as moral, economic, social and political factors, that may be relevant 

to the client’s situation.  

 

m. Obligation not to Bring or Defend a Proceeding or Assert or Controvert an Issue 

therein, Unless there is a Basis in Law or Fact for Doing so that is not Frivolous 

(Rule 3.1) 

 

Rule 3.1 of the Louisiana Rules of Professional Conduct, in pertinent part, 

provides: 

 

A lawyer shall not bring or defend a proceeding, or assert or controvert 

an issue therein, unless there is a basis in law and fact for doing so that is 

not frivolous, which includes a good faith argument for an extension, 

modification or reversal of existing law… 

 

n. Obligation to Make Reasonable Efforts to Expedite Litigation Consistent with the 

Interests of the Client (Rule 3.2) 

 

Rule 3.2 of the Louisiana Rules of Professional Conduct provides: 

 

A lawyer shall make reasonable efforts to expedite litigation consistent 

with the interests of the client.  
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o. Obligation of Fairness to Opposing Counsel—Not Unlawfully Obstruct Another 

Party’s Access to Evidence or Unlawfully Alter, Destroy or Conceal a Document 

or other Material Having Potential Evidentiary Value (Rule 3.4) 

 

Rule 3.4(a) of the Louisiana Rules of Professional Conduct, in pertinent part, 

provides: 

 

A lawyer shall not: (a) unlawfully obstruct another party’s access to 

evidence or unlawfully alter, destroy or conceal a document or other 

material having potential evidentiary value. A lawyer shall not counsel or 

assist another person to do any such act;… 

 

p. Advertising and solicitation issues (more lawyers desperate to get clients and/or 

take advantage of storm victims’ plight; fewer potential clients available due to 

displacement and/or permanent relocation) 
 

Rule 7.2, et. seq., of the Louisiana Rules of Professional Conduct 

Rule 7.4(a) of the Louisiana Rules of Professional Conduct states: 

 

…(a) Solicitation. Except as provided in subdivision (b) of this Rule, a 

lawyer shall not solicit professional employment from a prospective client 

with whom the lawyer has no family or prior lawyer-client relationship, in 

person, by person to person verbal telephone contact, through others 

acting at the lawyer’s request or on the lawyer’s behalf or otherwise, 

when a significant motive for the lawyer’s doing so is the lawyer’s 

pecuniary gain. A lawyer shall not permit employees or agents of the 

lawyer to solicit on the lawyer’s behalf. A lawyer shall not enter into an 

agreement for, charge, or collect a fee for professional employment 

obtained in violation of this Rule. The term “solicit” includes contact in 

person, by telephone, telegraph, or facsimile, or by other communication 

directed to a specific recipient and includes (i) any written form of 

communication directed to a specific recipient and not meeting the 

requirements of subdivision (b) of this Rule, and (ii) any electronic mail 

communication directed to a specific recipient and not meeting the 

requirements of subdivision (c) of Rule 7.6. For the purposes of this Rule 

7.4, the phrase “prior lawyer-client relationship” shall not include 

relationships in which the client was an unnamed member of a class 

action. 
 

2) Difficulties Facing Displaced Clients 

 

a. Communications Problems 
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b. Emotional Issues 

c. Financial Issues 

d. Vulnerable/Weak 

e. Shortage of Legal Service Providers and/or low-cost sole practitioners (also 

displaced and/or victims of storm damage) 

 

Rule 4.2 of the Louisiana Rules of Professional Conduct:  

 

Unless the lawyer has consent of the other lawyer or is authorized to do so by law 

or a court order, a lawyer in representing a client shall not communicate about 

the subject of the representation with: (a) a person the lawyer knows to be 

represented by another lawyer in the matter; or (b) a person the lawyer the 

lawyer knows is presently a director, officer, employee, member, shareholder or 

other constituent of a represented organization and (1) who supervises, directs or 

regularly consults with the organization’s lawyer concerning the matter; (2) who 

has the authority to obligate the organization with respect to the matter; or (3) 

whose act or omission in connection with the matter may be imputed to the 

organization for purposes of civil or criminal liability. 

 

Public Ethics Advisory Opinion 07-RPCC-014, Permissible Communications with 

Persons Already Represented by Counsel, which can be found at the following link: 

http://files.lsba.org/documents/Ethics/SecondOpinionsPermitted07014RPCC.pdf 

 

3) Difficulties Facing Displaced Courts 

 

a. Personnel Issues (displaced staff/employees unable to return to work) 

b. Physical Damage Issues (lost/damaged files, etc.) 

c. Operational Limitations (missing staff, displaced judges, displaced lawyers, 

displaced parties; scheduling difficulties) 

 

All issues and scenarios cannot be anticipated and vary based on the specific facts and situation.  

Contact LSBA Ethics Counsel, Richard Lemmler [(504) 619-0144)/ RLemmler@LSBA.org] or 

Eric Barefield [(504) 619-0122)/ EBarefield@LSBA.org] if you have questions about your 

ethical responsibilities. 

http://files.lsba.org/documents/Ethics/SecondOpinionsPermitted07014RPCC.pdf
mailto:RLemmler@LSBA.org
mailto:EBarefield@LSBA.org
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https://www.lsba.org/DR/ 

 

 

 

 

 

http://www.lasc.org/Disaster_Recovery_August2016.asp 
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